
IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT 
IN AND FOR LAKE COUNTY, FLORIDA 

 
SUNTRUST MORTGAGE, INC., 
 
 Plaintiff,  
        Case No. 10 CA 939 
v.          
        
DANNY ROGERS, et. al. 
 

Defendants,  
__________________________________________/ 

 
RENEWED MOTION TO DISMISS 

 
Defendants, DANNY ROGERS and PENELA ROGERS, by and through their 

undersigned counsel, move this Court for an Order dismissing the Complaint of Plaintiff and as 

grounds would show:  

1. On April 13, 2011, this Court entered its Order Granting Defendants’ Motion to 

Dismiss, giving Plaintiff 20 days to file an Amended Complaint.   

2. Since that Order, Plaintiff has done absolutely nothing.  Plaintiff has not filed an 

Amended Complaint or sought an extension of time to do so.   

3. At this point, more than two months have passed since this Court’s Order, and 

approximately six weeks have elapsed since the deadline to amend.  Given this delay, and given 

Plaintiff’s failure to take any action whatsoever, it seems clear that Plaintiff is unable or 

unwilling to amend its Complaint to state a cause of action.   

4. In E & E Electric Contractors, Inc. v. Singer, the Third District was presented 

with a similar situation.  In that case, the issue was:  

whether or not the trial court abused its discretion in denying plaintiff’s motion 
for leave to amend its complaint at a time which was sixty-three days after the 
original period allotted for that amended complaint to have been filed. 
 



236 So. 2d 195, 196 (Fla. 3d DCA 1970).  There, the defendant sought dismissal with prejudice 

for failure to timely amend and the plaintiff requested that the late amendment be permitted.  The 

lower court agreed with defendant, granting dismissal with prejudice, and the Third District 

affirmed, holding: 

[T]his dismissal for failure to timely amend may, unless otherwise provided by 
the trial court, act as a dismissal with prejudice.  
 

Id.  The Singer court further explained that “a judge’s conclusion to permit or refuse an 

amendment will not be disturbed in the absence of some demonstration that he abused his 

discretion.”  Id. 

5. Since Singer, other Florida decisions have upheld a trial court’s discretion in 

dismissing for failure to amend a complaint within the time limit set by the court.  See New 

River Yachting Ctr., Inc. v. Bacchiocchi, 407 So. 2d 607 (Fla. 4th DCA 1981) (“We find that the 

application of Fla.R.Civ.P. 1.420(b) in this case was solely within the sound discretion of the 

trial court and nothing appears from the record to suggest there was an abuse of that 

discretion.”). 

6. In the case at bar, Defendant respectfully submits that dismissal with prejudice is 

authorized and appropriate.  Plaintiff has had ample opportunity to amend its Complaint; at this 

point, it seems clear that Plaintiff is unable or unwilling to do so.   

7. Alternatively, if this Court believes dismissal with prejudice is too harsh of a 

sanction, then dismissal without prejudice would certainly be appropriate.  To rule otherwise 

would force Defendant to continue to defend a lawsuit indefinitely when Plaintiff is unable or 

unwilling to state a cause of action within the time required by this Court.   

8. In the interests of candor to the tribunal, some Florida cases suggest there is a 

requirement to provide some sort of notice or hearing to Plaintiff prior to such a dismissal.  See 



Edward L. Nezelek, Inc. v. Sunbeam Television Corp., 413 So. 2d 51 (Fla. 3d DCA 1982).  

However, to the extent this Court is concerned with such a requirement, it can comply by 

entering an Order, without further ado, dismissing the Complaint unless Plaintiff files the 

Amended Complaint within five days.  This would give the required notice while ensuring that if 

Plaintiff does not file the required pleading, this case is put to bed.   

9. In light of the foregoing, this Court should dismiss this lawsuit with prejudice or, 

alternatively, without prejudice.   

WHEREFORE Defendant respectfully requests relief in accordance with the foregoing. 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
via U.S. Mail to Giselle Hugues, Law Offices of Marshall C. Watson, P.A., 1800 N.W. 49th 
Street, Suite 120, Fort Lauderdale, Florida 33309 on this 18th day of June, 2011. 
 

       
Mark P. Stopa, Esquire - FBN:  550507 

       2202 N. Westshore Blvd. Suite 200 
       Tampa, Florida 33607 
       Telephone: (727) 667-3413 
       STOPA LAW FIRM 

Attorneys for Defendants 


