
IN THE CIRCUIT COURT OF THE FOURTH JUDICIAL CIRCUIT 
IN AND FOR DUVAL COUNTY, FLORIDA 

 
YALE MORTGAGE CORPORATION, 
 
 Plaintiff,  
         Case No. 2010 CA 011153 
v.          
          
MELVIN I. MOED & JENNIE MOED, et. al. 
 

Defendants.  
__________________________________________/ 
        

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
AND/OR FOR SANCTIONS FOR FRAUD ON THE COURT 

 
Defendants, by and through their undersigned counsel, move this Court for entry of Final 

Summary Judgment in their favor and against Plaintiff, YALE MORTGAGE CORPORATION, 

and would show:  

1. In its Affidavit in Support of Summary Judgment, Plaintiff shows that it assigned 

the Note and Mortgage to a third-party pursuant to a Collateral Assignment of Mortgage in 2007, 

long before this lawsuit was filed. 

2. Although Plaintiff purports to have standing to foreclose pursuant to a Power of 

Attorney from that third-party, said Power of Attorney was not entered until November of 2011, 

long after this lawsuit was filed.  

3. As Plaintiff’s own affidavit reflects, from the time between the Collateral 

Assignment and the date of the Power of Attorney, to include the date the lawsuit was filed, the 

subject Note and Mortgage were owned by a third-party. As a result, Plaintiff lacked standing at 

the time this lawsuit was filed, and this deficiency cannot be cured post-filing.   

4. Plaintiff contends it still has standing, in the face of the Assignment of Mortgage, 

based on an argument that the Assignment of Mortgage was given merely as collateral for a loan.  



 2 

Plaintiff’s argument is directly contrary to controlling case law.  To wit, in November, 2011, the 

Fourth District held: 

An assignment of a promissory note or mortgage, or the right to enforce such, 
must pre-date the filing of a foreclosure action.  Jeff-Ray Corp. v. Jacobson, 556 
So. 2d 885, 886 (Fla. 4th DCA 1990).  A party must have standing to file suit at 
its inception, and may not remedy this defect by subsequently obtaining standing.  
Progressive Express Ins. Co. v. McGrath Cmty. Chiropractic, 913 So. 2d 1281 
(Fla. 2d DCA 2005).  The assignee of a mortgage and note assigned as collateral 
security is the real party in interest, that he holds the legal title to the mortgage 
and note, and that he, not the assignor is the proper party to file a suit to foreclose 
the mortgage. 
 Here, before A.I.M. filed any of the foreclosure actions below, A.I.M. 
assigned the promissory note and mortgage to a third party as collateral for a loan.  
Thus, A.I.M. did not have standing to foreclose on any of the properties at the 
time it filed suit. 
 

75 So. 3d 773, 776 (Fla. 4th DCA 2011); see also McLean v. J.P. Morgan Chase Bank, N.A., 37 

Fla. L. Weekly D 334 (Fla. 4th DCA 2012).   

5. In light of the foregoing, there are no material issues of disputed fact.  Plaintiff 

lacked standing at the inception of this case, having collaterally assigned the mortgage to a third-

party.  As this is not a defect that can be cured, summary judgment must be entered, i.e. this case 

must be dismissed without prejudice.  See A.I.M. and McLean.   

6. Plaintiff’s Complaint is a fraud on this Court.  To wit, nowhere in that Complaint 

did Plaintiff apprise Defendants or this Court that Plaintiff had collaterally assigned the Note and 

Mortgage to a third-party.  On the contrary, Plaintiff alleged it was the “owner” of the Note and 

Mortgage.  Only when forced to present evidence to support summary judgment did Plaintiff 

acknowledge that the mortgage had been assigned to a third-party in 2007.   

7. It is patently ridiculous that Defendants were made to defend this case based on 

patently false assertions.  As such, even if this Court thinks that summary judgment is improper, 

it should enter a default final judgment or some lesser sanction given Plaintiff’s commission of 
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an outright fraud upon this Court.   

WHEREFORE Defendants respectfully request that this Court enter summary judgment 

in favor of Defendants, dismissing this case without prejudice.  Additionally or alternatively, 

Defendants request sanctions for Plaintiff’s commission of a fraud on this Court, to include 

default final judgment, dismissal with prejudice, or some lesser sanction.   

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
via U.S. Mail to Steven C. Weitz, Weitz & Schwartz, P.A., 3601 W. Commercial Boulevard, 
Suite 31, Fort Lauderdale, FL  33309 and R. Carter Burgess, Esq. McGlinchey Stafford, PLLC 
10407 Centurion Parkway North, Suite 200, Jacksonville, FL 32256 on this 9th day of March, 
2012. 

 
/s/ Mark P. Stopa______________                                              
Mark P. Stopa, Esquire 

       FBN:  550507 
       STOPA LAW FIRM 
       2202 N. West Shore Blvd., Ste. 200 
       Tampa, FL 33607 
       Telephone: (727) 851-9551 
       ATTORNEY FOR DEFENDANTS 


