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STATEMENT OF THE CASE 

Appellee, Jose Busquets (“Busquets”), largely agrees with the Statement of 

the Case and of the Facts of Appellant, U.S. Bank National Association, as Trustee 

for the GSAMP Trust 2006-NC1 Mortgage Pass-Through Certificates, Series 

2006-NC1 (“U.S. Bank”).  A few facts, however, are noteworthy.  

First, U.S. Bank quotes paragraph 22 in its Initial Brief, at paragraph 7, but it 

does so inaccurately.  U.S. Bank bolds a few words in paragraph 22 whereas every 

word in paragraph 22 of the mortgage in question is bolded.  R.16-39. In fact, 

paragraph 22 is the only paragraph of the entire mortgage which uses this 

boldfaced font.
1
  R.16-39.  Hence, here is a more accurate portrayal of paragraph 

22 of the mortgage: 

22.  Acceleration; Remedies.  Lender shall give notice to Borrower 

prior to acceleration following Borrower’s breach of any covenant 

or agreement in this Security Instrument (but not prior to 

acceleration under Section 18 unless Applicable Law provides 

otherwise).  The notice shall specify: (a) the default; (b) the action 

required to cure the default; (c) a date, not less than 30 days from 

the date the notice is given to Borrower, by which the default 

must be cured; and (d) that failure to cure the default on or 

before the date specified in the notice may result in acceleration of 

the sums secured by this Security Instrument, foreclosure by 

judicial proceeding, and sale of the Property.  The notice shall 

further inform Borrower of the right to reinstate after 

acceleration and the right to assert in the foreclosure proceeding 

the non-existence of a default or any other defense of Borrower to 

                         
1
 The headings on the other paragraphs are bolded, but not the words.  R.16-39. 
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acceleration and foreclosure. 

  

Where the issue before this Court is the extent to which this language must be 

enforced (“substantial compliance” versus “compliance”), it is important to clarify 

the parties’ choice of font for the paragraph in question.   

 Second, U.S. Bank’s Statement of the Case and of the Facts does not 

characterize the language in paragraph 22 of the mortgage as “conditions 

precedent.”  That merits clarification.  Upon entering this mortgage contract, 

Buzquets and the lender agreed, as conditions precedent to acceleration and 

foreclosure, the lender would comply with the specific terms set forth in paragraph 

22.  Moreover, the parties thought those conditions were so important that they put 

them in bold.  Hence, the phrases in question are not just any contract term; they 

are the specific, boldfaced obligations the parties agreed the lender must satisfy to 

accelerate the balance due and pursue foreclosure.     

 Third, U.S. Bank asserts the lower court “completely ignored” portions of 

the Paragraph 22 letter on which this case turned and created a condition “out of 

thin air.”  The transcript of the hearing, however, reflects a trial court that was 

thoughtful and deliberate in its ruling.  R.127-172.  The court gave both sides 

multiple opportunities to argue, asked questions, and closely reviewed the letter in 

question before ruling.  R.127-172.  The briefs should so reflect. 
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 Finally, the procedural posture of this case merits a brief discussion.  

Busquets moved for summary judgment in the lower court based on U.S. Bank’s 

failure to comply with conditions precedent.  R.44-50.  In granting that motion, the 

remedy awarded was not a judgment on the merits (or, of course, a free house), but 

a dismissal of the pending case without prejudice to U.S. Bank filing a new 

lawsuit.  R.116-117. 

 Significantly, U.S. Bank does not argue that this remedy is improper where a 

foreclosure plaintiff fails to comply with conditions precedent.  In other words, the 

parties agree this is the correct remedy if a foreclosure plaintiff does not comply 

with the conditions precedent in paragraph 22.   

This may appear a bit unusual procedurally, to “grant” a summary judgment 

but impose a remedy of dismissal without prejudice, but it is clearly correct.  After 

all, that is why U.S. Bank challenges whether the letter complied with paragraph 

22 but not whether, if it failed to comply, dismissal without prejudice was the right 

remedy.  Clearly, that remedy is the correct one.
 2
 

 

 

                         
2
 A condition precedent, by definition, is something that must be done before a 

lawsuit is filed.  Hence, if a plaintiff does not satisfy a condition precedent, that 

should not justify a judgment on the merits (or a free house), but leave to amend 

cannot cure the problem, either.   
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SUMMARY OF ARGUMENT 

As a condition precedent to acceleration and foreclosure, U.S. Bank was 

required to give Busquets written notice of the alleged default(s) on his mortgage 

and an opportunity to cure said default(s) before filing suit.  Under the “clear and 

unambiguous” language of paragraph 22, that notice was required to contain 

certain, specific information.     

The notice at bar did not comply with the requirements of paragraph 22 in 

multiple respects.  When Busquets moved for summary judgment based on those 

defects, the lower court agreed, dismissing U.S. Bank’s foreclosure lawsuit without 

prejudice on two such grounds.  As one defect in a paragraph 22 letter is one too 

many under Florida law, this Court should affirm the Order on review.   

U.S. Bank’s arguments for reversal are predicated on legal theories that 

contravene established precedent.  “Substantial compliance” is not the law, not in 

Florida and not when it comes to a foreclosure plaintiff’s obligations under 

paragraph 22.  That is why this Court and Florida’s other district courts of appeal 

have repeatedly characterized a foreclosure plaintiff’s obligations under paragraph 

22 in terms of “compliance,” never once describing the standard in terms of 

“substantial compliance.”  Unfortunately, U.S. Bank ignores all of this Court’s 

rulings on the issue – failing/refusing to cite any of them – and asks this Court to 
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rely upon trial court decisions from Connecticut.  Perhaps more troubling, U.S. 

Bank would have this Court apply the nebulous, subjective standard of “substantial 

compliance” without even trying to define that concept or explain how it would be 

applied in the paragraph 22 context.  Suffice it to say U.S. Bank’s arguments fall 

flat.   

U.S. Bank did not comply with the requisite conditions precedent to this 

lawsuit, and the lower court correctly dismissed the lawsuit without prejudice.  

This Court should affirm the Order on review based on the same logic employed 

by the lower court as well as the tipsy coachman doctrine. 

ARGUMENT 

I. “SUBSTANTIAL COMPLIANCE” IS NOT THE LAW IN FLORIDA.   

 

Before assessing the case law, infra, this Court should consider a simple 

example, one the undersigned has encountered many times in mortgage foreclosure 

cases.  Specifically, would this Court conclude a homeowner had “substantially 

complied” with mortgage obligations if he/she made the first 50 monthly mortgage 

payments but failed to make the 51st?  What if the homeowner made the first 100 

monthly mortgage payments but not the 101st?  100 payments is nearly 10 years of 

payments!  Would missing the 101st payment really constitute a default?   

That might sound odd, but that’s the point.  After all, one can scarcely 
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envision a scenario where a homeowner could be deemed to have “substantially 

complied” via such conduct.  Undoubtedly, if this scenario transpired, this Court 

would agree with a foreclosing plaintiff’s position that the homeowner was in 

default (irrespective of any “substantial compliance” arguments to the contrary) 

upon failing to make the 101st payment.  As this Court considers this issue, it 

should think about why.   

Why can’t a homeowner make 100 monthly mortgage payments 

and be said to have “substantially complied” with the mortgage 

despite missing the 101st payment?   

 

The answer, of course, lies in the plain language of the mortgage.   

A homeowner cannot argue “substantial compliance” where he failed to 

comply with an express obligation of the mortgage.  Complying with some 

obligations does not excuse the failure to comply with others.  A homeowner can 

dutifully and faithfully comply with monthly mortgage payments for 100 straight 

months, but if that 101st payment is missed, the prior compliance does not matter.  

The mortgage required the 101st payment, so failure to make the 101st payment is 

a material default.   

This same line of reasoning is why “substantial compliance” cannot be the 

legal standard for foreclosing plaintiffs in the paragraph 22 context.  Just because a 

foreclosure plaintiff complied with some of the terms of paragraph 22 does not 
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excuse its failure to comply with all of those terms.  Where paragraph 22 requires a 

foreclosure plaintiff to: (i) specify the default; (ii) specify the action required to 

cure the default; (iii) specify a 30-day period in which to cure the default; (iv) 

specify that failure to cure the default may result in foreclosure by judicial 

proceeding and sale of the property; (v) inform the homeowner of the right to 

reinstate after acceleration, and (vi) inform the homeowner that he may assert 

defenses in the foreclosure proceeding, the lender’s paragraph 22 letter must do all 

of those things.  All of the requisite information must be included lest the letter be 

insufficient to comply with conditions precedent.   

Florida’s appellate courts have had occasion to discuss the issue of 

paragraph 22 in the mortgage foreclosure context on many occasions.  Not once 

have these courts ever characterized a lender’s obligations in these regards in terms 

of “substantial compliance.”  Not once.  DiSalvo v. SunTrust Mortgage, Inc., Case 

No. 2D11-2707 (Fla. 2d DCA, June 19, 2013); Kurian v. Wells Fargo Bank, N.A., 

38 Fla. L. Weekly D 1226 (Fla. 4th DCA, June 5, 2013); Dominko v. Wells Fargo 

Bank, N.A., 102 So. 3d 696 (Fla. 4th DCA 2012); Cerron v. GMAC Mortgage, 

LLC, 93 So. 3d 456 (Fla. 2d DCA 2012); Judy v. MSMC Venture, LLC, 100 So. 

3d 1287 (Fla. 2d DCA 2012); Bryson v. Branch Banking and Trust Co., 75 So. 3d 

783 (Fla. 2d DCA 2011); Taylor v. Bayview Loan Servicing, LLC, 74 So. 3d 1115 
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(Fla. 2d DCA 2011); Wroblewski v. American Home Mortgage Servicing, Inc., 68 

So. 3d 431 (Fla. 5th DCA 2011); Valencia v. Deutsche Bank Nat’l Trust Co., 67 

So. 3d 325 (Fla. 4th DCA 2011); Laurencio v. Deutsche Bank Nat’l Trust Co., 65 

So. 3d 1190 (Fla. 2d DCA 2011); Goncharuk v. HSBC Mortgage Services, Inc., 62 

So. 3d 680 (Fla. 2d DCA 2011); Konsulian v. Busey Bank, N.A., 61 So. 3d 1283 

(Fla. 2d DCA 2011); Sandoro v. HSBC Bank, USA N.A., 55 So.3d 730 (Fla. 2d 

DCA 2011); Lazuran v. Citimortgage, Inc., 35 So. 3d 189 (Fla. 4th DCA 2010); 

Frost v. Regions Bank, 15 So. 3d 905 (Fla. 4th DCA 2009). 

If “substantial compliance” were the law in this context, wouldn’t this Court, 

or a sister court, have said so, at least once?  Clearly, the answer is yes.  

“Substantial compliance” is not the standard, and that’s why none of these 

decisions have ever characterized a lender’s obligations under paragraph 22 in this 

manner.  That’s also why U.S. Bank has to resort to trial court decisions from 

Connecticut to try to support its position.  Respectfully, where this Court has 

repeatedly ruled on an issue, it speaks volumes that U.S. Bank ignores this Court’s 

decisions and resorts to trial court opinions from another state.
3
     

                         
3
 One obvious problem with resorting to citations from other states is that different 

states have vastly different foreclosure procedures.  Some states have judicial 

foreclosures, some have non-judicial.  Some have mortgages, some have trusts.  

Citing to authorities in other states is always unnecessary where Florida has ruled 

on a point of law, but it is particularly inappropriate in this context, when the 
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In its November 28, 2012 decision in Judy,
4
 this Court ruled that a 

foreclosure plaintiff failed to comply with the conditions precedent in paragraph 

22, even where a default letter was sent, because that letter did not specify the 

default.  100 So. 2d at 1288.  Significantly, this Court so concluded where the letter 

had just that one defect.  Id.  In other words, it was not as if that letter completely 

omitted all pertinent information in paragraph 22 – it was missing just that one 

required item, yet this Court still found it insufficient.  Id. 

If this Court thought it was satisfactory for a lender to send any old letter, or 

if this Court believed “substantial compliance” was the standard, this Court would 

have ruled that way in Judy.  Instead, this Court employed a different standard, 

concluding the letter’s failure to specify the default rendered it insufficient as a 

matter of law.  Id.  This Court did not hem and haw about “substantial 

compliance,” nor did it discuss whether the homeowner was prejudiced by the 

letter’s defects.  Rather, this Court looked at the letter and concluded it did not 

                                                                               

foreclosure procedures differ so wildly from state to state.   
4
 Ironically, U.S. Bank cites Judy to support a de novo standard of review 

(appropriately so, of course), yet ignores Judy completely when discussing the 

substantive issue on appeal.  Hence, U.S. Bank’s failure to cite Judy and other 

decisions from this Court regarding paragraph 22 is clearly not accidental.  U.S. 

Bank knew about Judy – it just chose to ignore it.  (As if U.S. Bank’s own citation 

to Judy were not proof enough of this point, the hearing transcript reflects 

Busquets’ citation to Judy in the lower court.  Frankly, it was a hot issue at the 

time, as Judy was published just a week before the hearing.)   
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comply with paragraph 22.  Id.  

In Laurencio, this Court ruled similarly, concluding a paragraph 22 letter 

was inadequate to “comply” with the required conditions precedent:  

Paragraph 22 of Laurencio’s mortgage set forth presuit requirements, 

including a requirement that Deutsche Bank give Laurencio thirty 

days’ notice and an opportunity to cure the default prior to filing suit 

… Clearly, Deutsche Bank’s letter did not comply with paragraph 

22. … The record in [Konsulian v. Busey Bank, 61 So. 3d 1283 (Fla. 

2d DCA 2011)] did not establish that the bank had given the 

defendant the notice which the mortgage required.  We reach the same 

conclusion in this case. … unrefuted allegations that Deutsche Bank 

failed to comply with conditions precedent to suit. 

 

65 So. 3d at 1191-93 (boldface added).  Again, this Court rejected the notion of 

“substantial compliance” in the paragraph 22 context.  Id. 

Similarly, on June 18, 2013, this Court ruled: 

a mortgagee's right to the security for a mortgage is dependent upon 

its compliance with the terms of the mortgage contract, and it cannot 

foreclose until it has proven compliance. See F.A. Chastain Constr., 

Inc. v. Pratt, 146 So. 2d 910, 913 (Fla. 3d DCA 1962). But the filing 

of a copy of the default notice by SunTrust, without proper 

authentication, failed to prove such compliance … 

 

DiSalvo, supra (boldface added).  In one short paragraph, this Court used the term 

“compliance” three different times when explaining a lender’s obligations under 

paragraph 22.  Id. 

Also in June of 2013, the Fourth District joined this Court in the parade of 

paragraph 22 decisions, ruling: 
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The letter attached to the Complaint was a notice that acceleration had 

already occurred and was dated only six days prior to the filing of the 

Complaint. It did not advise of the default, provide an opportunity to 

cure, or provide thirty days in which to do so. The letter attached to 

the Complaint did not satisfy section 22's requirements. 

 

Kurian, supra (boldface added).  While the Fourth District used the term “satisfy” 

instead of “comply," it was clearly saying the same thing.  Compliance is the 

standard, not substantial compliance.  See Wroblewski, 68 So. 3d at 432 

(“Appellee failed to overcome Appellant's assertion in her answer that Appellee 

had failed to comply with the condition precedent contained in the mortgage, 

requiring notice and opportunity to cure”) (boldface added). 

In the face of all of these authorities, U.S. Bank presents just two Florida 

cases on paragraph 22, both by newly-elected, circuit judge William Burgess, one 

in Wells Fargo Bank, N.A. v. Butcher, 2013 WL 1742684 (Fla. 2013).  

Significantly, the purported Order U.S. Bank cites in Butcher was not even entered 

in that case!  Yes, the Butcher opinion appears on Westlaw, but the online docket 

at www.pascoclerk.com and the Pasco County Official Records show that Order 

was never entered.  In fact, the Order actually entered by Judge Burgess in the 

Butcher case grants a defense motion for summary judgment based on paragraph 

22 defects and dismisses the case!
5
  See Notice of Authority, 1.  Butcher aside, it is 

                         
5
 This seems strange, yes, but since U.S. Bank relies on Butcher, it is important to 

http://www.pascoclerk.com/
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telling when one of the only two Florida cases U.S. Bank can cite which discusses 

paragraph 22 actually resulted in a dismissal for the homeowner.
6
  Also, whereas 

U.S. Bank relies on one Order (and one purported Order) from just one circuit 

judge, Busquets points this Court to the plethora of decisions from circuit judges 

throughout Florida which have granted defense arguments based on paragraph 22 

noncompliance.  See Notice of Authority, 2.   Obviously, such Orders are not 

binding on this Court.  That said, since U.S. Bank sees fit to use circuit court 

rulings as authority, this Court should know that the undersigned has obtained 

orders dismissing mortgage foreclosure cases based on a foreclosure plaintiff’s 

failure to comply with conditions precedent in paragraph 22 before 25 different 

circuit court judges in ten different Florida counties, including Pasco, Pinellas, 

Hillsborough and Sarasota.
7
   See Notice of Authority, 2. 

                                                                               

clarify what happened.  The undersigned is counsel in Butcher, personally attended 

a hearing on a dispositive motion before Judge Burgess, and prevailed.  The Order 

cited in the Notice of Authority, 1 reflects Judge Burgess’ ruling in open court and 

was later received in the mail.  The Order upon which U.S. Bank relies, in 

Westlaw, was never entered and the undersigned did not even know it existed until 

reading the Initial Brief in this case.  To avoid simply taking the undersigned’s 

word for it, anyone can so confirm by checking www.pascoclerk.com or the Pasco 

County Official Records.  Suffice it to say that purported “order” upon which U.S. 

Bank relies was not even entered can have no persuasive value for this Court.       
6
 The undersigned was not counsel in Dauda and cannot speak to that case.  

However, the Order does reflect that ruling is not even a final Order. 
7
 Many of these Orders do not set forth the reasons for the rulings, and such Orders 

are hence not provided.  Orders which do contain such reasons are provided.   

http://www.pascoclerk.com/
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A mortgage is a contract and should be construed as such.  That is just what 

this Court did in Konsulian, where it ruled the conditions precedent in paragraph 

22 are “clear and unambiguous” and “mandatory” in conjunction with the oft-cited 

proposition that “contracts are construed in accordance with their plain language, 

as bargained for by the parties.”  61 So. 3d at 1285.   

Applying basic principles of contract interpretation, paragraph 22 should be 

construed against the lender, the party that drafted the mortgage.  Hurt v. 

Leatherby Ins. Co., 380 So. 2d 432 (Fla. 1980) (“Generally, ambiguities are 

construed against the drafter of the instrument.”).  Likewise, where paragraph 22 is 

the only paragraph of the entire mortgage with a boldfaced font, the “clear and 

unambiguous” terms of paragraph 22 should be given more weight/emphasis, not 

less.  In other words, where the parties decided paragraph 22 was the only 

paragraph in the 16-page mortgage important enough to bold, R.16-39, why would 

any court take steps to minimize its importance? 

Likewise, because the language in paragraph 22 is “clear and unambiguous,” 

Konsulian, supra, this Court should interpret those terms as drafted without resort 

to extrinsic evidence.  See Peach State Roofing, Inc. v.  2224 South Trail Corp., 3 

So. 3d 442, 445 (Fla. 2d DCA 2009) (“where a contract is clear and unambiguous, 

the express contract terms may not be varied by resort to extrinsic evidence”).  



14 
 

Hence, the analysis is simple – either the letter in question contains the information 

required by paragraph 22 or it does not.   

U.S. Bank wants this Court to avoid this type of analysis.  It tries to 

characterize the situation not as a matter of contract interpretation, but as a matter 

of equity.  That is undoubtedly why U.S. Bank mentions the allegedly unpaid 

balance due on the Note and the blank endorsement on the Note – facts which have 

no bearing whatsoever on this appeal.   

While Busquets can understand the temptation to resort to principles of 

equity (“he hasn’t paid his mortgage”), this Court should avoid that trap.
8
  As the 

Florida Supreme Court has explained, a court’s perceptions of equity are irrelevant 

when construing parties’ contractual rights and obligations:
9
 

                         
8
  Equitable arguments work both ways in the foreclosure arena.  The 

undersigned has clients who are handicapped, elderly, and have cancer.  The cold 

reality, though, is that the personal circumstances of such individuals are not 

defenses to foreclosure, nor can they be.  Foreclosure cases must be adjudicated 

based on the law, not subjective perceptions of equity.  Otherwise, it is impossible 

to know where to draw the line and impossible to ensure consistent rulings.    
9
  To the extent this Court thinks it impossible to fully assess this appeal 

without taking into account the equities and the court process as a whole, it should 

consider the big picture from a homeowner’s perspective.  If homeowners have 

leverage in foreclosure cases, and can show lenders that dismissals may transpire 

upon those cases that are defended, e.g. with defective paragraph 22 letters, then 

perhaps homeowners can enter meaningful settlements in lieu of foreclosure and 

clear cases from the courts’ dockets without judicial intervention.  Florida’s 

preference for out-of-court settlements is well-established in case law, and such a 

set-up would indisputably be best for all involved.  Conversely, pushing 
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By reconstructing the contract of the parties to accord with what he 

deemed to be the equities of the situation, the Master (and the courts 

which adopted and affirmed his recommendations) ignored the well 

settled rule that ‘courts may not rewrite a contract or interfere with the 

freedom of contract or substitute their judgment for that of the parties 

thereto in order to relieve one of the parties from the apparent 

hardship of an improvident bargain.’ 

 

Home Dev. Co. of St. Petersburg, Inc. v. Bursani, 178 So. 2d 113, 117 (Fla. 1965) 

(quoting Beach Resort Hotel Corp. v. Wieder, 79 So. 2d 659 (Fla. 1955)). Quite 

simply, a court’s role is to enforce the contracts presented to it, not to rewrite those 

contracts based on its subjective views of equity.  Tellingly, the Florida Supreme 

Court has employed these same principles in a mortgage foreclosure case: 

It is well established in this state that an acceleration clause or a 

promise in a mortgage confers a contract right upon the note or 

mortgage holder which he may elect to enforce upon default.  

Safeguarding the validity of such contracts, and assuring the right of 

enforcement thereof, is an obligation of the courts which has 

constitutional dimensions. …  

 Although providing equitable relief in a proper case is 

                                                                               

foreclosure judgments through the system (by rejecting arguments such as that set 

forth herein) would leave homeowners with little leverage to defend and lenders 

with little incentive to compromise, further clogging the court system.     

 To the extent this Court deems this footnote misplaced, Busquets 

respectfully disagrees.  What is the purpose of paragraph 22?  Why does that 

paragraph exist?  Why was it included in this mortgage and so many others?  Why 

was that paragraph bolded?  As Busquets sees it, the point of paragraph 22 was to 

avoid litigation and prevent unnecessary foreclosures by ensuring homeowners 

were apprised of their rights and had a chance to avail themselves of options to 

avoid foreclosure.  Foreclosure, quite simply, was viewed as a last resort upon a 

borrower’s default.  Hence, strictly enforcing paragraph 22 can only serve to 

achieve the very ends which the paragraph itself was designed to accomplish.    
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discretionary with the trial judge, were that discretion not guided by 

fixed principles, the degree of uncertainty injected into contractual 

relations would be intolerable.  Equity cannot therefore look solely to 

the result in determining whether to grant relief, but must apply rules 

which confer some degree of predictability on the decision-making 

process. 

 Equitable principles established by years of judicial decisions 

represent specific circumstances which courts regard as adequate to 

bar acceleration and foreclosure.  The Campbell court set out a 

number of situations which courts have traditionally recognized as 

permitting relief from foreclosure: … where the mortgagee failed to 

perform some duty upon which the exercise of his right to accelerate 

was conditioned. 

 

David v. Sun Fed. Savings & Loan, 461 So. 2d 93, 95 (Fla. 1984).   

This Court’s 1996 decision in Smiley v. Manufactured Housing Associates 

is instructive.  679 So. 2d 1229 (Fla. 2d DCA 1996).  There, this Court ruled: 

[I]n determining whether to grant the equitable relief of foreclosure, 

the trial court is not at liberty to modify terms of the note and 

mortgage that are unambiguous and undisputed. 

 

Id.  As the terms of paragraph 22 are “clear and unambiguous,” Konsulian, 61 So. 

3d at 1285, this Court is “not at liberty to modify the terms” of that paragraph.  

Smiley, 679 So. 2d at 1232.  Rather, paragraph 22 must be enforced precisely as it 

is written.  See Hamilton Constr. Co. v. Bd. of Public Instruction of Dade County, 

65 So. 2d 729 (Fla. 1953) (“The parties selected the language of the contract.  

Finding it to be clear and unambiguous, we have no right -- nor did the lower court 

-- to give it a meaning other than that expressed in it.  To hold otherwise would be 
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to do violence to the most fundamental principle of contract.”); Dickerson Fla., 

Inc. v. McPeek, 651 So. 2d 186 (Fla. 4th DCA 1995) (“It is axiomatic that where 

the language of a contract is clear and unambiguous, a trial court is not at liberty to 

modify the agreement and therefore must give effect to its express provisions.  

Moreover, a trial court may not rewrite the terms of a contract in an effort to 

relieve one of the parties from the apparent hardship of an improvident bargain.  

As such, it is not the role of a trial court to make an otherwise valid contract more 

reasonable from the standpoint of one of the contracting parties.”). 

 A common thread in the foregoing cases is the courts’ emphasis on 

obtaining consistent rulings in mortgage foreclosure cases.  In Smiley, for instance, 

this Court said it “must apply rules which confer some degree of predictability on 

the decision-making process” in foreclosure lawsuits.  679 So. 2d at 1232.  This 

exact same quote is found in David.  461 So. 2d at 95.   

Busquets respectfully submits that the only way to obtain the desired level of 

predictability in the decision-making process is to employ the analysis set forth 

herein.  The analysis is simple – either the paragraph 22 letter contains the required 

information or it does not.  When assessed in that manner, there is predictability – 

any two judges can pick up a paragraph 22 letter, read it, and come to the same 

conclusion; either it complies or it does not.  Only when principles of equity or 
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“substantial compliance” enter the fray does predictability becomes impossible.  

After all, what one judge may think is equitable another may find inequitable.  

Where one judge thinks a letter is “close enough,” another may find that same 

letter “not close enough.” 

One fundamental problem with U.S. Bank’s position is that it asks this Court 

to employ a “substantial compliance” standard without saying what “substantial 

compliance” even means.  To illustrate, suppose, before filing suit, the paragraph 

22 letter U.S. Bank sent Busquets read as follows: 

Pay your mortgage, or else. 

No other language, no letterhead, no deadlines, no dates, no amounts … just “pay 

your mortgage, or else.”   

Presented with such a letter, no court would conclude U.S. Bank 

“substantially complied” with the conditions precedent set forth in paragraph 22.  

After all, even if a court believed “substantial compliance” was the applicable legal 

standard, a letter which says nothing more than “pay your mortgage, or else,” 

would certainly not constitute “substantial compliance” with the requisite 

conditions precedent in paragraph 22. 

That might sound like an extreme, perhaps ridiculous example.  However, 

once one accepts that not every letter a foreclosure plaintiff sends a homeowner in 
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a foreclosure case complies with the conditions precedent in paragraph 22 of the 

mortgage – the obvious question becomes: 

Where do we draw the line? 

What constitutes substantial compliance and what does not?  At what point is a 

deficient letter “close enough” to the requirements of paragraph 22 that it 

constitutes “substantial compliance?”  Conversely, at what point are the defects in 

such a letter significant enough that the letter cannot be deemed to “substantially 

comply” with the requisite conditions precedent? 

 Without a definition of “substantial compliance,” there is no way to answer 

such questions.  What is “substantial compliance?”  How is it defined?  How is it 

interpreted by case law?  U.S. Bank has written an Initial Brief which proposes this 

standard for all paragraph 22 analyses in mortgage foreclosure cases (impacting, 

potentially, thousands of foreclosure cases throughout Florida), yet U.S. Bank fails 

to answer any of these questions.   

Instead, U.S. Bank seems to suggest a nebulous standard that can only be 

characterized as a moving target.  Perhaps not in so many words, U.S. Bank argues 

“that letter is close enough, so it substantially complies.”  That “analysis” simply 

begs the question … when is a letter close enough?  And how can any two judges 

agree without some established rule/principle in place?  This type of subjective, 
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nebulous standard is not what the David and Smiley courts had in mind when they 

ruled that foreclosure courts “must apply rules which confer some degree of 

predictability on the decision-making process.” 461 So. 2d at 95; 679 So. 2d at 

1232.   

U.S. Bank wants this Court to believe there is a difference between 

“compliance” and “substantial compliance” in Florida, yet cites just three Florida 

cases on “substantial compliance.”  All are inapposite, and none reflect there is any 

difference between “compliance” and “substantial compliance.”
10

   

In Cohen v. Rothman, for instance, the Third District held that the drafting 

                         
10

  In Seaside Community Dev. Corp. v. Edwards, the First District ruled the 

plaintiff substantially complied with conditions precedent of design approval and a 

$2,000 deposit, notwithstanding its failure to actually comply, because defendants 

had prohibited actual compliance (by failing to have a design standard in place and 

advising plaintiff it was refusing to close).  573 So. 2d 142 (Fla. 1st DCA 1991).  

Unlike the other cases cited above, Seaside has nothing to do with providing 

written notice as a condition precedent.  More significantly, the facts in Seaside are 

totally inapposite to this foreclosure case – or any foreclosure case, for that matter 

– as there is no indication whatsoever that Busquets inhibited or in any way 

prevented U.S. Bank from complying with the requisite conditions precedent.  In 

fact, it would be strain logic to see how any homeowner could ever prevent a 

lender from sending an accurate paragraph 22 letter.  

Allstate Floridian Ins. Co. v. Farmer is an insurance case.  104 So. 3d 1242 

(Fla. 5th DCA 2012).  In the insurance context, it makes sense not to strictly 

enforce conditions precedent because the drafter of the policy, the insurance 

company, is not the one forced to comply with the conditions precedent to bring a 

claim.  If anything, the law evolved in this manner to protect consumers against the 

behemoth corporations which drafted the contracts – just as Busquets suggests this 

Court should do here.  Also, frankly, insurance cases have a life of their own and 

are difficult to analogize to other contexts. 
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of a letter was not substantial compliance with an ante-nuptial agreement’s 

requirement that payment take place within six months.  127 So. 2d 143 (Fla. 3d 

DCA 1961).  Where the plaintiff’s actions did not even rise to the level of 

substantial compliance, that decision does not support a distinction between 

“compliance” and “substantial compliance,” much less explain what that 

distinction is.  In other words, the cases cited by U.S. Bank do not articulate any 

difference between “compliance” and “substantial compliance,” so U.S. Bank’s 

argument that there is a difference, and that “substantial compliance” is the 

standard for paragraph 22, falls flat.
11

   

There aren’t many Florida cases which discuss the concept of “substantial 

compliance” in any detail.
12

 Those cases which do exist, infra, show that 

“compliance” and “substantial compliance” are actually the same thing.       

The term “substantial compliance” is often found in cases involving the 

termination of parental rights.  In that context, Florida courts have ruled “although 

                         
11

 U.S. Bank tries to argue statutory conditions precedent require “strict 

compliance” whereas contractual conditions precedent require “substantial 

compliance.”  Tellingly, however, no case has ever made such a distinction, nor 

does U.S. Bank even try to cite one.  To the extent the three contract cases cited by 

U.S. Bank refer to “substantial compliance,” they are unpersuasive in light of the 

many Florida cases regarding paragraph 22 which hold otherwise.  See Argument, 

supra. Also, such cases are inapposite.  See n.10. 
12

 The absence of such cases should be a good indication to this Court that the 

doctrine does not apply.  See Argument, infra.   
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the parents completed many of their tasks, such completion does not equate to 

substantial compliance.”  J.J. v. Dep’t of Children & Families, 886 So. 2d 1046, 

1048-49 (Fla. 4th DCA 2004); see also J.S. v. Fla. Dep’t of Children & Families, 

18 So. 3d 1170 (Fla. 1st DCA 2009); A.W. ex rel B.W. v. Dep’t of Children & 

Families, 969 So. 2d 496, 497 (Fla. 1st DCA 2007) (distinguishing technical and 

substantial compliance).  Thus, completing “many tasks” is not “substantial 

compliance.” 

There are cases in other jurisdictions which define “substantial compliance” 

as being “the equivalent of compliance under the contract.”  Phoenix Mutual Life 

Ins. Co. v. Adams 30 F.3d 554 (4th Cir. 1994).  While the undersigned has found 

no Florida case which defines the term (despite hours of research and having read 

hundreds of cases regarding the issue), the cases which discuss “substantial 

compliance” in the context of conditions precedent employ this same line of 

reasoning, i.e. that substantial compliance is the equivalent of compliance.  The 

cases might not expressly say “substantial compliance is the equivalent of 

compliance,” but they all reach that result.   

For example, in Olivier v. City of St. Petersburg, a St. Petersburg resident 

filed suit after her son was killed.  65 So. 2d 71 (Fla. 1953).  The City’s charter at 

the time required that she give the City notice of the time and place of the accident 
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and of the injury as a condition precedent to suit.  Id. at 73.  All parties admitted a 

notice was provided, as the plaintiff drafted a letter to the City describing the 

accident in a pothole on the street.  Id.  The City, however, denied that said notice 

was a proper notice” because it did not specify the “place” of the accident.  Id.  

Notwithstanding what might appear to be a technical defect with the notice, the 

lower court entered summary judgment for the City and the Florida Supreme Court 

affirmed, explaining:  

It is contended by the plaintiff that since the notice stated that 

the injury ‘was caused by resurfacing of the street’ this would be 

adequate for the City to have determined where the work was in 

progress on the date alleged.  This argument, however, cannot stand 

… 

In the case of Town of Miami Springs v. Lasseter, we held that 

notice to an insurance adjuster for a company which carried the 

liability insurance for the city in the manner there described was not a 

substantial compliance with a charter provision calling for notice to 

the City Attorney.  In the case of Della M. Aspey and Verne L. Aspey 

v. City of Hollywood, our records show that within four days after the 

accident the husband of the injured party, knowing of the provision of 

the City Charger requiring notice to be given to the City Attorney, 

went to the City Manager’s office for the purpose of informing the 

City of the accident, and was there informed that a written report of 

the accident, with photographs and witness statements had been made 

and forwarded to the City Attorney (by the Police Department) and 

that plaintiff relied upon this as notice; that the City Attorney actually 

received  such notice and made a further investigation.  We held that 

such was not a compliance with the Charter provision requiring that 

written notice be given the City Attorney.  The reasoning in these 

cases is clearly applicable to the question presented on this appeal, 

and, therefore, on the authority of these cases, the judgment below is 

affirmed. 
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Id. (boldface added).  Significantly, even applying a “substantial compliance” 

standard, the Florida Supreme Court found the letter deficient, and that plaintiff 

failed to comply with conditions precedent, where the letter did not specify the 

address.  Id. 

That bears repeating.  Even under “substantial compliance,” the Florida 

Supreme Court ruled that a pre-suit notice which was actually provided but did not 

specify the address was insufficient to satisfy conditions precedent, requiring 

summary judgment for the defendant.
13

  Id.  As the Florida Supreme Court deems a 

pre-suit letter with just one defect not “substantially compliant,” it is difficult to 

see how anyone could articulate a difference between “compliance” and 

“substantial compliance,” particularly in the paragraph 22 context.  Tellingly, U.S. 

Bank does not do so.
14

   

The Third District’s 2000 decision in Midtown Enterprises, Inc. v. Local 

Contractors, Inc., 750 So. 2d 683 (Fla. 3d DCA 2000), is similarly on-point.  In 

that case, the issue was whether a lienor substantially complied with the condition 

                         
13

 It might be easy to envision a decision which found the letter substantially 

compliant despite the absence of an address because the City was able to 

investigate the claim despite the technical defect.  Yet even under a “substantial 

compliance” standard, the Florida Supreme Court declined to so rule.  Id. 
14

 Sure, U.S. Bank can try to distinguish Olivier on its facts, e.g. it’s not a 

paragraph 22 case.  The fact remains that U.S. Bank can cite no case which says a 

pre-suit letter can omit required information and still substantially comply. 



25 
 

precedent of written notice in Fla. Stat. 713.23(1)(d).  In concluding the requisite 

notice was provided but nonetheless insufficient, the Third District ruled:  

The letter failed to describe the property.  No city or street 

address, nor a legal address, was given. … Under the section at issue, 

the nature and extent of the actual knowledge of the surety as to the 

matter is immaterial to whether statutory requirements have been met.   

The principal and surety are not required to be placed in the 

position of detectives and the statute does not require a surety to piece 

together various correspondence to get the information required. … it 

should be easy for somebody to look at it [a notice of nonpayment] 

and know what it is.  Here, there simply was not the substantial 

compliance with section 713.23 that was a condition precedent to a 

statutory claim. 

 

Id. at 685. 

Likewise, in District Board of Trustees v. Allen, the issue was whether a 

municipality complied with a condition precedent requiring that it attempt to reach 

an agreement with the landowner to acquire the subject property in lieu of eminent 

domain.  428 So. 2d 704 (Fla. 5th DCA 1983).  The Fifth District concluded it 

failed to do so, notwithstanding a written letter to the landowner, because that letter 

did not include any offer or asking price for the property.  Id. at 705.  Again, the 

mere fact that a letter was sent did not constitute substantial compliance with the 

requisite conditions precedent.  See id. 

In State v. Shields, the First District ruled there was not substantial 

compliance with a statute which requires notice to be published four successive 
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weeks where the notice was published three of the four weeks, concluding “[e]ven 

legal parlance will not permit that arithmetic mutation.”  140 So. 2d 144 (Fla. 1st 

DCA 1962).   

Even those cases which have ruled that a plaintiff substantially complied are 

consistent with the proposition that there is no difference between “compliance” 

and “substantial compliance.”  For instance, in School Board of Palm Beach 

County v. Vincent J. Fasano, Inc., the Fourth District ruled the plaintiff complied 

with the requisite condition precedent of notice because “all of the factual 

information required by Section 255.05(2) was provided to the contractor and the 

surety.”  417 So. 2d 1063, 1066 (Fla. 4th DCA 1982).  As the Fourth District 

explained: 

The initial notice provided herein did specifically inform the 

contractor and the surety that major was furnishing materials on the 

School Board’s West Area Technical School project to Carter 

Electric, the project’s electrical contractor.  The notice was in writing 

and served upon the contractor and surety by certified mail.  Signed 

receipts acknowledging receipt of the notice by both the contractor 

and the surety were attached to the complaint.  The copy of the notice 

served on the contractor also reflected that a copy was being sent to 

the contractor’s surety, further indicating to the contractor the 

supplier’s awareness that the surety had bonded this particular project.  

In essence, all of the factual information required by Section 

255.05(2) was provided to the contractor and the surety.  

The only thing lacking in the notice was a specific statement of 

the supplier’s intent to rely on the bond.  However, where it is 

conceded that the only possible legal consequence of putting the 

contractor and surety on written notice of appellant’s participation in 
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the project was to secure appellant’s rights under the provisions of 

Section 255.05(2), we think that an obvious implication of the notice 

is the expression of such an intent. …  

 

Id.  Hence, even a case which found there was “substantial compliance” with the 

requisite conditions precedent reveals that said finding was predicated on the 

notice containing all of the required information.  Id.; see also J.M. Beeson Co. v. 

Sartori, 553 So. 2d 180 (Fla. 4th DCA 1989) (“substantial performance is that 

performance of a contract which, while not full performance, is so nearly 

equivalent to what was bargained for … substantial performance is performance 

which is nearly equivalent to what was bargained for.”).   

This Court’s decisions in Judy, Konsulian, Laurencio, and DiSalvo are 

controlling.  Compliance is the standard under paragraph 22, and this Court should 

rule accordingly.  “Substantial compliance” is not the law in Florida, and even to 

the extent such a concept exists, case law shows there to be no difference between 

“compliance” and “substantial compliance.”   

Case law aside, what should bother this Court most about U.S. Bank’s 

argument for “substantial compliance” is that it makes no effort to draw the line.  

Thousands of foreclosure cases cannot be adjudicated on a subjective analysis that 

is little more than “I think this letter is close enough.”  The law requires more.  

David, 461 So. 2d at 95; Smiley, 679 So. 2d at 1232.  Litigants deserve more.   
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 For all of these reasons, this Court should reject U.S. Bank’s argument that 

“substantial compliance” is the standard in a paragraph 22 analysis.  Rather, this 

Court should adhere to the many cases cited above and either affirm the lower 

court’s Order without opinion or write a written opinion clarifying, once again, that 

“compliance” is required in the paragraph 22 context. 

II. THE LOWER COURT CORRECTLY RULED THE PARAGRAPH 22 

LETTER WAS DEFECTIVE. 

 

Paragraph 22 of the subject mortgage contains some very specific 

requirements with which U.S. Bank was required to comply before accelerating the 

balance due and before filing suit against Busquets: 

22.  Acceleration; Remedies.  Lender shall give notice to Borrower 

prior to acceleration following Borrower’s breach of any covenant 

or agreement in this Security Instrument (but not prior to 

acceleration under Section 18 unless Applicable Law provides 

otherwise).  The notice shall specify: (a) the default; (b) the action 

required to cure the default; (c) a date, not less than 30 days from 

the date the notice is given to Borrower, by which the default 

must be cured; and (d) that failure to cure the default on or 

before the date specified in the notice may result in acceleration of 

the sums secured by this Security Instrument, foreclosure by 

judicial proceeding, and sale of the Property.  The notice shall 

further inform Borrower of the right to reinstate after 

acceleration and the right to assert in the foreclosure proceeding 

the non-existence of a default or any other defense of Borrower to 

acceleration and foreclosure. 

 

The lower court correctly ruled the letter in question did not comply in multiple 

respects and dismissed U.S. Bank’s lawsuit without prejudice.   
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 U.S. Bank devotes a significant portion of its Initial Brief to the standard of 

review on a motion for summary judgment, acting as if something that happened at 

trial could have changed the result.  That argument is misguided.  As explained in 

detail, supra, since the terms of paragraph 22 are “clear and unambiguous,” 

Konsulian, 61 So. 3d at 1285, extrinsic evidence regarding the content of the letter 

would not have been permitted at trial.  See Peach State, 3 So. 3d at 445.  Hence, 

trial could have proceeded with 50 witnesses, yet none of that testimony would 

have changed the content of the letter, the defects therein, or the manner in which 

the lower court adjudicated the content/sufficiency of that letter.  As a result, the 

fact that the lower court ruled at summary judgment, as opposed to trial, is 

immaterial.  Either way, the analysis is the same – the court must review the letter 

and ascertain whether it contains the information required by paragraph 22.
15

  See 

Argument, supra.   

 The letter at bar does not comply with paragraph 22’s requirements in 

several respects.  Though U.S. Bank addresses just two (undoubtedly because the 

lower court ruled upon just those two), this Court can and should affirm the lower 

court’s ruling, under the tipsy coachman doctrine, based upon any or all such 

                         
15

 Almost every Order the undersigned has obtained regarding paragraph 22 

noncompliance was obtained at summary judgment.  Obviously, many circuit 

judges have agreed that a trial is not necessary to adjudicate the content of a 

paragraph 22 letter. See Notice of Authority, 2. 
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defects – not just the ones the court actually ruled upon.  See Pollock v. Danner, 98 

So. 3d 650 (Fla. 2d DCA 2012) (affirming lower court’s order where it ruled 

correctly but for the wrong reasons).   

This Court’s de novo standard of review, see Judy, makes it all the more 

appropriate to review the entire letter, not just the two defects discussed in the 

Initial Brief.  After all, even if the lower court can be said to have ruled there were 

only two defects, this Court can easily conclude, on de novo review, that there 

were more.
16

   

That said, this Court need not agree with all of Busquets’ arguments in this 

section of the Answer Brief.  Under Judy and Olivier, supra, all it takes for the 

subject letter to be defective – and inadequate to satisfy the paragraph 22 

conditions precedent – is for the letter to have one defect.   

Five defects are argued, and the lower court granted on two; it only takes 

                         
16

  In the undersigned’s experience on this issue (many dozens of hearings, for 

what it’s worth), once a lower court judge finds defects in a paragraph 22 letter, the 

analysis ends.  Whether there are two defects or twenty really doesn’t matter – the 

end result is the same, i.e. dismissal without prejudice.  As such, it serves no 

purpose for any judge to go through every alleged defect and clarify which the 

court agrees with and which it does not.  Consequently, little should be read into 

the fact that the lower court specifically ruled on just two defects.  After all, once 

the court found those two defects, it may have seen no reason to look at the other 

infirmities in the letter.  

 Review of the hearing transcript supports this position.  R.127-172.  The 

lower court dismissed on the two, stated defects, but it did not say the other parts 

of the letter complied with paragraph 22. 
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one for this Court to affirm.      

A. Written notice was not sent by the “Lender.” 

The first problem with the letter is that it was not sent by the Lender.   

The very first part of paragraph 22 requires “Lender” give “written notice.”  

Of course, the term Lender is bolded, just like the rest of paragraph 22.  Hence, 

the first question is who is the “Lender” in this case, i.e. who was required to give 

the written notice? 

“Lender” is identified on page one of the mortgage as New Century 

Mortgage Corporation.  Obviously, the “Lender” can change after a mortgage is 

entered, and though “Lender” is not defined in the definition section of the 

mortgage, page two of the mortgage indicates “Lender is the mortgagee under this 

Security Instrument.”  R.16-39.  Hence, under the plain language of the mortgage, 

it seems clear that the “Lender,” i.e. the mortgage holder, must give the borrower 

the written notice required by paragraph 22.   

 U.S. Bank is the mortgagee in this case.  Its Initial Brief asserts as much, as 

do its Verified Complaint, R.6, ¶ 5 (“Plaintiff is the owner and holder of said 

Mortgage and Note”) and Affidavit.  R.108-115.  The paragraph 22 letter in 

question, however, was not sent by U.S. Bank.  Rather, Ocwen Loan Servicing, 

LLC (“Ocwen”) purportedly sent the letter, on its own letterhead; U.S. Bank is not 
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even mentioned in the letter.  R.108-115.   

 Enforcing this portion of paragraph 22 as it is drafted, it is clear U.S. Bank 

did not comply with this condition precedent.  Quite simply, the “Lender,” U.S. 

Bank, did not give written notice to Busquets, as required by paragraph 22.
17

  As a 

result, the lower court’s Order dismissing this case without prejudice was correct, 

and this Court should affirm for that reason alone.   

 One could attempt to conjure up all sorts of reasons why it should be 

permissible for Ocwen to provide the written notice required by paragraph 22 in 

lieu of U.S. Bank. Undoubtedly, U.S. Bank will try to do just that in its Reply 

Brief.  For all of the reasons set forth in Section I of this Answer Brief, all such 

attempts must fail.
18

   

 Paragraph 22 “clear[ly] and unambiguous[ly],” Konsulian, 61 So. 3d at 

                         
17

 Lest there be any argument that some other letter (besides the November 2, 2011 

letter attached to the affidavit) was also sent, the affidavits of both parties show 

that was not the case, R.93-94; R.108-115, as does U.S. Bank’s answer to 

interrogatory no. 1.  R.96-106.  Of course, U.S. Bank has never even argued there 

was another letter.   
18

  One could just as easily come up with reasons why this requirement should 

be enforced.  For instance, if the company that owns and holds a homeowner’s 

mortgage is U.S. Bank but the homeowner receives a letter from Ocwen, who’s to 

say the homeowner won’t throw that letter in the trash without even opening it, 

believing it to be junk mail?  Would such a homeowner realize what he was even 

receiving upon receipt of a letter from Ocwen?   

 The potential for questions like this is endless.  This is another reason why 

contracts such as this should be enforced as they are drafted; nothing more, nothing 

less. 
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1285, required the Lender, U.S. Bank, to give Busquets written notice of the 

alleged default.  Even if this Court subjectively believes dismissal to be an 

inequitable result, it is not this Court’s prerogative to rewrite this portion of the 

mortgage to relieve U.S. Bank from that obligation or to enable Ocwen to fulfill it 

in U.S. Bank’s stead.  See cases, supra.  Enforcing the plain language of the 

contract, as drafted, it is clear that U.S. Bank failed to comply.  The lower court’s 

ruling was hence correct and should be affirmed.   

 In Reply, U.S. Bank may take the position that Ocwen was somehow 

authorized to send the paragraph 22 notice on behalf of U.S. Bank.  Any such 

argument must fail.  Paragraph 22 requires the written notices to be prepared by the 

“Lender” … not the servicer, the “Lender.”
19

  It is undisputed that U.S. Bank did 
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  Although this Court has authorized a power of attorney to fulfill the 

verification requirement in Fla.R.Civ.P. 1.110(b) on behalf of foreclosure 

plaintiffs, Deutsche Bank Nat’l Trust Co. v. Prevratil, 38 Fla. L. Weekly D 1123 

(Fla. 2d DCA 2013), there are several reasons why a similar argument cannot work 

for U.S. Bank here.   

First, Rule 1.110(b) does not explicitly require verifications be done by the 

plaintiffs themselves, and this Court does not “read more into Rule 1.110(b) than 

its plain language dictates.”  BAC Home Loan Servicing v. Stentz, 91 So. 3d 235 

(Fla. 2d DCA 2012).  Here, by contrast, paragraph 22 requires not just that written 

notice be provided, but that it be provided by the Lender.   

Second, unlike in Prevratil, there is no power of attorney in the record before 

this Court.  R.1-183.  Hence, there is nothing showing Ocwen is authorized to act 

as attorney-in-fact.  Notably, U.S. Bank could have filed such a power of attorney, 

but, as it advised the lower court, it chose not to do so.  R.127-172. 

Third, even if a power of attorney had been filed, it would not be 
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not provide written notice to Busquets, and this Court cannot rewrite the mortgage 

to enable Ocwen to satisfy this obligation in U.S. Bank’s stead.  This Court should 

affirm.    

 B. The notice did not “specify the default.” 

 The second problem with the letter is that it did not specify the default.   

 Paragraph 22 of the mortgage plainly requires, in boldface font, “the notice 

shall specify the default.”  In Judy, this Court construed this very obligation 

exactly how it sounds – the letter has to be “specific” regarding the nature of the 

default, and where it is not, a foreclosure cannot ensue.  100 So. 3d at 1289.  

Hence, the second question with respect to the content of the letter at bar is if it 

“specifies the default.”  Clearly, it does not. 

 The only portion of the letter which in any way describes the default is near 

the bottom of the first page of the letter, where it indicates “Your mortgage 

payments are past due, which puts you in default of your loan agreement.”  R.108.  

That is, however, all the notice says.  Nothing in the letter says which “mortgage 

payments” are past due.  Though the ensuing sentence and the chart that follows 

list out some amounts, those amounts are just numbers – they do not specify, 

identify, or in any way reveal the specific nature of the default(s).   

                                                                               

enforceable.  After all, Ocwen is neither a natural person or a financial institution 

with trust powers, so it cannot act as power of attorney.  See Fla. Stat. 709.2105.    
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 U.S. Bank would likely have this Court believe the “default” was for failure 

to make monthly mortgage payments.  But the letter does not say the default is for 

“monthly mortgage payments,” it merely says “mortgage payments.”  Moreover, 

even if the letter did say “monthly mortgage payments,” the obvious question 

becomes “which month(s)?”  Again, this letter simply does not say, R.108-115, 

and Busquets should not be forced to compile information from other sources so as 

to figure it out.  Midtown, 750 So. 2d at 685. 

 The problem is not just that the letter does not specify “which month(s).”  

This notice is so general/non-specific that it is impossible for anyone to read it and 

ascertain if the alleged default is for failure to make monthly mortgage payments 

or some other payment obligation in the mortgage.  After all, what does “mortgage 

payments” even mean?  Payments required by the mortgage?  OK, which ones? 

The mortgage has all sorts of payment obligations – not just monthly 

mortgage payments.  For instance, paragraph 1 of the mortgage requires: 

Borrower shall pay when due the principal of, and interest on, the debt 

evidenced by the Note and any prepayment charges and late charges 

due under the Note.  Borrower shall also pay funds for Escrow Items 

pursuant to Section 3.  

 

R.19.  Paragraph 3 of the mortgage requires: 

 

Borrower shall pay to Lender … (a) taxes and assessments and other 

items which can attain priority over this Security Instrument as a lien 

or encumbrance on the Property; (b) leasehold payments or ground 
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rents on the Property; if any; (c) premiums for any and all insurance 

required by Lender under Section 5; and (d) Mortgage Insurance 

premiums, if any, or any sums payable by Lender under Section 5; 

and (d) Mortgage insurance premiums, if any, or any sums payable by 

Borrower to Lender in lieu of the payment of Mortgage Insurance 

premiums in accordance with the provisions of Section 10. 

 

R.20.  Meanwhile, Paragraph 4 requires the following payments: 

Borrower shall pay all taxes, assessments, charges, fines, and 

impositions attributable to the Property which can attain priority over 

this Security Instrument, leasehold payments or ground rents on the 

Property, if any, and Community Association Dues, fees, and 

Assessments, if any. …  

 Lender may require Borrower to pay a one-time charge for a 

real estate tax verification and/or reporting service used by Lender in 

connection with this Loan. 

 

R.21.  Paragraph 5 of the mortgage requires “Borrower to pay”: 

 

(a) a one-time charge for flood zone determination, certification, and 

tracking services; or (b) a one-time charge for flood zone 

determination and certification services and subsequent charges each 

time remapping or similar changes occur which reasonably might 

affect such determination or certification.  Borrower shall also be 

responsible for the payment of any fees imposed by the Federal 

Emergency Management Agency in connection with the review of 

any flood zone determination resulting from an objection by 

Borrower. 

 

R.21.   

 Principal, interest, prepayment charges, late charges, taxes, assessments, 

leasehold payments, ground rents, mortgage insurance premiums, assessments, 

charges, fines, impositions, a one-time charge for a real estate tax verification or 
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reporting service, flood zone insurance … where the mortgage has all of these 

payment obligations, and the letter does not specify which such payments have not 

been made, how could Busquets know the specific nature of the alleged default?  

How could anyone, for that matter?   

 Plainly, nobody can tell the specific nature of the alleged default – not by 

looking at the notice in question.  The November 2, 2011 letter is so generic that 

nobody reading it can tell what payments are alleged to have been missed.  As the 

Midtown court ruled, Busquets should not have to be a “detective” to identify the 

specific way(s) he is alleged to have defaulted.  750 So. 2d at 685. 

 This Court’s decision in Judy controls the ruling at bar.  The November 2, 

2011 letter fails to specify the default, and as this Court ruled in Judy, U.S. Bank 

was not entitled to foreclose – not in the case at bar, anyway.  100 So. 3d at 1289.  

It is really that simple.   

 C. The letter did not “specify the action required to cure the default.” 

The third problem with the letter is it did not “specify the action required to 

cure the default.” 

Paragraph 22 of the mortgage plainly requires the letter “specify the action 

… required to cure the default.”  This obligation is set forth in boldfaced font, 

and U.S. Bank’s obligation to comply with this condition precedent is clear.  See 
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Argument, supra.  Hence, the question becomes whether the November 2, 2011 

letter “specif[ied] the action required to cure the default.” 

At first blush, the letter may appear to do so.  After all, it requires payment 

of a specific amount, $7,086.60, and there is a chart on the letter that breaks down 

that amount, listing out principal and interest, late charges, escrow, etc.  R.108-

109.  Closer inspection, however, shows some significant problems.  

The letter indicates $7,086.60 is owed “as of November 2, 2011.”  However, 

November 2, 2011 is the date of the letter.  Obviously, more payments will come 

due after the date of the letter – payments being due, of course, on the first day of 

each month, R.11-14 – and without those payments, the default will not have been 

cured.  In other words, even if Busquets were to pay the enumerated $7,086.60 on 

December 2, 2011, that would not “cure the default” because he would not have 

paid the other payment(s) that were due between November 2, 2011 and December 

2, 2011.   

This might sound like speculation, but it’s not.  The letter indicates “any 

payment(s) that become due in the interim must also be included” (the “interim,” 

of course, being the period of time between the date of the letter, November 2, 

2011, and the 30-day deadline to cure the default, December 2, 2011).  R.109.   

Unfortunately, the letter does not specify whether it was one payment or more than 
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one, the amount(s) of the payment(s), or even what payment(s) would be due.  

What “payment(s)” were due for the time period between November 2, 2011 and 

December 2, 2011?  The normal monthly mortgage payment?  More than one such 

payment?  In what amount?  Late charges?  Default interest?  Fees?  Other 

charges?  In what amounts?  Unfortunately, the letter provides no answers to any 

of these questions.  R.108-115.  

U.S. Bank may argue it would be impossible to list out the payments due 

between the date of the letter and the 30-day deadline to cure the default.  That 

assertion is untrue.  When it wrote this letter on November 2, 2011, U.S. Bank 

knew when the next payment would be due and the amount of that payment.  U.S. 

Bank knew if additional fees, late charges, and default interest would be owed 

above and beyond the normal monthly payment amount.
20

  The letter could/should 

have listed out this information in a manner such as this:
21

  

 If you pay this $7,086.60 on or before November 30, 2011, you will 

have cured the default;  

 

 If you pay this $7,086.60 on December 1 or 2, 2011, then you must 

also pay the monthly mortgage payment due on December 1 in the 

amount of $1,425.99 plus accrued interest and late charges in the 

amount of $242.63 to cure the default.   

                         
20

 Once a loan goes into default, the lender knows, certainly moreso than the 

borrower, the total amounts due (including all default interest, late charges, etc.). 
21

 Busquets’ undersigned counsel has seen many paragraph 22 letters which list out 

the payment obligations in this manner, but this letter obviously did not.   
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Alternatively, if U.S. Bank wasn’t sure of the amounts that would be due, it should 

not have predicated Busquets’ ability to cure the default on his paying these 

unspecified amounts!   

Paragraph 22 required U.S. Bank to “specify the action required to cure the 

default,” that much is clear.  If U.S. Bank’s position is that it wasn’t sure what 

amounts would come due in the 30 days after sending the letter, it should not have 

forced Busquets to pay those amounts to cure the default!  By requiring payment of 

these unspecified amounts, U.S. Bank ran afoul of its obligations under paragraph 

22.  The notice, quite simply, forced Busquets to guess as to the amounts owed 

between November 2, 2011 and December 2, 2011, and that’s not what paragraph 

22 requires. 

 U.S. Bank may argue the letter authorized Busquets to make a telephone call 

“to verify the exact amount due,” R.109, but paragraph 22 does not contemplate 

the borrower to make a telephone call in the hope of getting someone on the phone 

who knew what they were talking about.  See Midtown, 750 So. 2d at 685.  Where 

the notice was supposed to “specify the actions required to cure the default,” the 

amounts necessary to cure the default have to be spelled out in that letter.  That 

plainly did not happen.  As such, this Court should affirm the Order on review. 
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D. The letter did not specify that failure to cure the default may result in 

“foreclosure by judicial proceeding.” 

 

The fourth problem with the letter is it did not “specify … that failure to cure 

the default on or before the date specified may result in … foreclosure by judicial 

proceeding.”   

Paragraph 22 required U.S. Bank to provide written notice “specify[ing] … 

that failure to cure the default on or before the date specified may result in … 

foreclosure by judicial proceeding.”  As with all other obligations in paragraph 

22, this requirement was set forth in boldfaced font, R.16-39, and U.S. Bank had 

no choice but to comply.  See Argument, supra.  

Indisputably, the letter in question does not contain the term “foreclosure by 

judicial proceeding.”  Likewise, nowhere in the letter does U.S. Bank apprise 

Busquets that a foreclosure lawsuit may be brought if he did not pay, that U.S. 

Bank would sue him for foreclosure, or any other, such language.  R.108-115.   

U.S. Bank attempts to excuse its failure to use the required language – 

“foreclosure by judicial proceeding” – by arguing the term “foreclosure 

proceeding” is close enough.  That argument is misguided.   

Many types of foreclosure proceedings exist.  Here, the parties’ contract 

required the written notice to Busquets specify the type of foreclosure proceeding 

that would ensue if he did not cure the default – a “foreclosure by judicial 
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proceeding.”  Where the parties included this element in their contract, it is not this 

Court’s prerogative to ignore that requirement because it might not like the result.  

See Argument, supra.   

Many circuit court judges throughout Florida have recognized the difference 

between a “foreclosure proceeding” and a “foreclosure by judicial proceeding.”  

See Notice of Authority, 2.  As lawyers, we all know that it makes a difference for 

a lender to say “if you don’t pay, I’m going to sue you,” as opposed to leaving it up 

in the air whether suit would be filed and, if so, by whom.  Unfortunately, that’s 

another problem with the letter at bar – it says a “foreclosure proceeding” may 

ensue, but it does not say who would file it, U.S. Bank or Busquets.  Though U.S. 

Bank argues the letter informed Busquets of his “right to assert in court the non-

existence of a default or any other defense,” that language does not clarify who 

would be responsible for filing the lawsuit in the first instance.  The letter should 

have so specified, but it did not.  R.108-115. 

U.S. Bank contends all foreclosure proceedings in Florida are judicial 

proceedings, as if its failure to include the required language was immaterial.  That 

argument assumes a level of knowledge that a non-lawyer borrower like Busquets 

cannot be assumed to have.  More importantly, U.S. Bank’s argument is premised 

on its contention that defects in the letter are irrelevant unless the borrower is 
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prejudiced.  As this Court ruled in Judy and the many cases following and 

preceding Judy, “prejudice” is not a factor in this analysis.  100 So. 3d at 1289.  

Well, technically, this Court did not say “prejudice is not a factor in the analysis.”  

Id.  But by declining to even discuss the issue of prejudice in this very context, in 

Judy or any other paragraph 22 case, that is what this Court has ruled – prejudice is 

not a factor.  That ruling is required, of course, because paragraph 22 has “clear 

and unambiguous” terms, Konsulian, supra, so extrinsic evidence is not permitted.  

Peach State, 3 So. 3d at 445.  As a result, no matter how much U.S. Bank might 

want to present evidence on this issue, it is simply not allowed.   

The lack of case law supporting U.S. Bank’s position on this issue is why it 

resorts to trial court decisions from Connecticut, ignoring the many Florida cases 

on point.  See Argument, supra.  Where U.S. Bank ignores established precedent in 

Florida and resorts to authorities in other jurisdictions, the weakness of its 

argument is apparent.   

Of all the defects with paragraph 22 letters in foreclosure courts, this 

requirement in paragraph 22 is probably the one that has resulted in the most 

dismissals on the circuit court level.  See Notice of Authority, 2 (compilation of 

many orders from various Florida judges dismissing foreclosure cases where a 

paragraph 22 letter did not specify “failure to cure the default … may result in 
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…foreclosure by judicial proceeding”).  Clearly, Florida judges see the difference 

between a “foreclosure by judicial proceeding,” initiated by a lender, and some 

other type of foreclosure process.
22

  This Court should follow suit and affirm the 

Order on review. 

E. The letter did not inform Busquets of his “right to reinstate after 

acceleration.”  

 

The fifth problem with the paragraph 22 notice was it did not inform 

Busquets of his “right to reinstate after acceleration.”   

The requisite notice under paragraph 22 was supposed to inform Busquets of 

his “right to reinstate after acceleration.”  This obligation, like all others in 

paragraph 22, was bolded and a required condition precedent to acceleration and 

foreclosure.  R.16-39. 

U.S. Bank contends the following language in the notice comports with this 

condition precedent: 

                         
22

 If Busquets were to loan $50 to his neighbor, and the neighbor refuses to pay him 

back, Busquets could pursue payment in two ways.  First, he could file suit against 

the neighbor in small claims court to recoup the $50 and, once he prevails, execute 

on the judgment and collect.  Alternatively, Busquets could break into the 

neighbor’s house and steal $50 from his piggy bank.  In both scenarios, the result 

would be the same - $50 to Busquets.  But would anyone really argue the method 

of obtaining this $50 did not matter?  Clearly, there is a big difference between 

obtaining relief in a court of law and obtaining relief through self-help or some 

other means.  See Szuri v. Szuri, 759 So. 2d 709 (Fla. 3d DCA 2000) (sanctioning 

litigants for exercising self-help remedies). 



45 
 

… you may have the right to reinstate the mortgage loan, depending 

on the terms of the note and mortgage.  We encourage you to review 

the provisions of the note and mortgage. 

 

R.109.  As the lower court ruled in granting Busquets’ motion and dismissing U.S. 

Bank’s lawsuit on this basis, R.116-117, the problems with U.S. Bank’s position 

are immediately apparent.   

 Under paragraph 22, Busquets had the right to reinstate his mortgage after 

acceleration, and U.S. Bank was obligated to inform him of that right.  This was a 

basic contractual right under the “clear and unambiguous” terms of the mortgage.  

Konsulian, 61 So. 3d at 1285.   

 Informing a person he “has” a right is not the same thing as informing him 

he “may” have that right.  Words like “have” and “has” are unequivocal, whereas 

“may” implies “may not” and, essentially, tells the reader nothing. 

 For example, if you go home from work and your spouse tells you that you 

won the lottery, is that the same thing as your spouse telling you that you “may” 

have won the lottery?  Obviously not.  The former actually informs you of 

something; you’ve won the lottery.  The latter, by contrast, informs you of nothing; 

you may have won the lottery, but you may not have.  (The response/reaction from 

these two events would be markedly different as well, in proportion with the 

different messages conveyed.) 
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Ultimately, that’s the problem with the language in the letter at bar – by 

characterizing Busquets’ right to reinstate with the qualifier of “may” reinstate, the 

letter informs Busquets of nothing regarding his right reinstate.  

The problem in this regard is compounded significantly by the ensuing 

language – “depending on the terms of the note and mortgage” and “we encourage 

you to review the provisions of the note and mortgage.”  Describing the “right to 

reinstate” in this manner is literally tantamount to saying: 

I’m not going to tell you if you have the right to reinstate or not … 

you may, or you may not … you need to look at your note and 

mortgage and figure it out for yourself. 

 

Obviously, that type of language accomplishes nothing.  That is plainly not what is 

required by paragraph 22.     

 U.S. Bank attempts to sidestep this glaring defect in the notice by arguing 

the notice was “correct” as drafted because Busquets would not have had the right 

to reinstate if he did not meet certain “conditions” under paragraph 19 of the 

mortgage.  Respectfully, this argument is terribly misleading.   

 Under the plain language of paragraphs 19 and 22 of the mortgage, Busquets 

has the “right to reinstate after acceleration.”  Paragraph 22 is clear in that regard – 

“right to reinstate after acceleration.”  Paragraph 19 of the mortgage sets forth 

certain conditions on reinstating, i.e. payment of certain sums.  R.16-39.  However, 
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the fact that Busquets must remit payments to exercise his right to reinstate does 

not change his unequivocal “right to reinstate after acceleration.”   

 By failing to inform Busquets of his right to reinstate after acceleration, U.S. 

Bank failed to comply with a required condition precedent in paragraph 22 of the 

subject mortgage.  The lower court correctly dismissed its lawsuit on this basis, 

and there are no grounds to reverse that ruling.  This Court should affirm the Order 

on review.   

CONCLUSION 

 In conclusion, Busquets reiterates two points.  First, this Court need not 

agree with Busquets’ position regarding all five parts of the paragraph 22 letter to 

affirm the Order on review.  To affirm, this Court need only agree one defect 

exists.  See Judy and Olivier, supra.   

 Second, our legal system cannot function on nebulous, undefined concepts 

like “substantial compliance” and subjective perceptions of equity.  The many 

thousands of pending foreclosure cases simply can’t be adjudicated that way.  The 

David Court mandated predictability in the decision-making process, deeming 

anything else “intolerable.”  This Court should follow suit, reject U.S. Bank’s 

argument, and enforce a foreclosure plaintiff’s obligations in accordance with the 

“clear and unambiguous” requirements of paragraph 22. 



48 
 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished via email to the Second District Court of Appeal, at 

2DCAefiling@flcourts.org, and via email and U.S. Mail to Sandra Rodriguez-

Hickman, Esq., Clarfield, Okon, et. al., 500 Australian Avenue, Suite 730, West 

Palm Beach, FL 33401, shickman@cosplaw.com, and Masimba M. Mutamba, 

Esq., 12300 South Shore Blvd., Suite 210, Wellington, FL 33414, 

mmutamba@morrislaing.com and ktaustin@morrislaing.com on this 1st day of 

July, 2013.          

       ______________________________ 

       Mark P. Stopa, Esquire 

       FBN:  550507 

       STOPA LAW FIRM 

       2202 N. Westshore Blvd.  Suite 200 

       Tampa, FL 33607 

       (727) 851-9551 

ATTORNEY FOR APPELLEE 

 

CERTIFICATE OF FONT COMPLIANCE 
 

 I HEREBY CERTIFY that the instant Initial Brief complies with the font 

requirements of Fla.R.App.P. 9.210(a).  

       ______________________________ 

       Mark P. Stopa, Esquire 

mailto:2DCAefiling@flcourts.org
mailto:shickman@cosplaw.com
mailto:mmutamba@morrislaing.com
mailto:ktaustin@morrislaing.com

