
IN THE SECOND DlSTRJCT COURT OF APPEAL 
ST ATE OF FLORIDA 

MJCHAEL A. MARCONE, 

Appellant, 
Case No. 2013- 2869 

v. 
L.T. Case No. 2009-CA-20329-NC 

DEUTSCHE BANK NATIONAL 
TRUST CO., 

Appellee. 
__________________________ ~I 

EMERGENCY MOTION FOR REVIEW OF ORDER 
DENYING STA Y PENDING APPEAL 

Appellant, MICHAEL A. MARCONE ("Marcone"), by and through 

undersigned counsel and pursuant to Fla.R.App.Pro. 9.3 10, moves this Court for a 

stay pending appeal or, to use the correct procedural vernacular, review of the 

lower court 's Order denying a stay pending appeal after the court's entry of a Final 

Judgment of Foreclosure in favor of Appellee, DEUTSCHE BANK NATIONAL 

TRUST CO., as Trustee of the Indymac INDX Mortgage Trust 2007-AR II , 

Mortgage Pass-Through Certificates, Series 2007-ARII under the Pooling and 

Servicing Agreement Dated April 1, 2007 ("Deutsche"), and wou ld show: 

OVERVIEW I INTRODUCTION 

I. At the contested trial in the underlying, mortgage foreclosure case, 

Deutsche brought just one witness. As trial began, the lower court confirmed, and 

Deutsche agreed, that this witness was testifying only as a records custodian. 



Nonetheless, during trial , Deutsche introduced no documents/evidence on several 

issues which were critical to its case. For instance, Deutsche had no 

documents/evidence showing it possessed the origi nal, endorsed allonge when it 

filed this lawsuit, a critical fai lure, see McLean v. J.P. Morgan Chase Bank, N.A., 

79 So. 3d 170 (F la. 4th DCA 20 12), pmticulariy here since the Complaint incl uded 

a " lost note" count and the endorsed allonge was not attached. See Fe ltus v. U.S. 

Bank, N.A., 80 So. 3d 375 (Fla. 2d DCA 2012). Likewise, Deutsche had no 

documents/evidence showing the requisite "paragraph 22" letter had been sent, nor 

did it even try to establish the four elements necessary to fa ll within the "business 

records" exception to the hearsay rule. Fla. SIal. 90.803(6)(a). When it came to 

proving the spec ific amounts owed, Deutsche relied on testimony from its records 

custodian, read directly from a proposed Final Judgment wh ich was not in 

evidence and was prepared by counsel. See SAS v. Fannie Mae, Case No. 2D I 1-

6327 (Fla. 2d DCA 20 13). 

2. Perhaps the best way for Marcone to summarize the strength of his 

arguments before this Court, explained in detail , infra, is that the content of the 

paragraph 22 letter - a novel issue on the district court level but one the 

undersigned has prevailed in many dozens of mortgage forec losure cases in Florida 

circuit courts - was the sixth argument presented in the Emergency Motion for 

Rehearing and Stay Pending appeal before the lower COUlt. Yes, Marcone deemed 
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five issues to be stronger arguments than an issue on which the undersigned has 

prevailed many dozens of times in mortgage fo reclosure cases throughout Florida. 

3. The overriding problem here, respectfully but candidly, is that the 

lower court seemed more concerned with fin ishing the tria l - having set I 18 

different cases for trial, a ll at the exact same time - than fairly adj udicating the 

evidence.' To illustrate, the judge repeatedly criticized Marcone's undersigned 

counsel for making normalliegitimate objections, refused to read any case law 

cited, and signed the Final Judgment wi thout closing arguments and before the 

undersigned even began the motion fo r involuntary dismi ssal at the close of 

Marcone's evidence. As trial concluded and Marcone asked for a stay pending 

appeal (and a sale date longer than 30 days out), the lower court refused to 

entertain the arguments, requiring a written motion and subsequent hearing, on ly to 

summarily deny a stay, without ex pl anation and without a hearing, when the 

This Court will note how, at the start of the trial, the lower court judge made 
reference to a letter the undersigned sent the court with respectful suggestions on 
how to better handle its trial docket (e.g. setting half of the tr ia ls cou ld be set in the 
morning and the other half in the afternoon, or distinguishing between contested 
and uncontested trials). Unfortunately, the judge indicated no changes wou ld be 
made. Appendix, I, p. 4. 

Respectfully, setting I 18 cases fo r trial , all at the same time and all before 
the same judge, is patently unfair, as it results in: (i) some attorneys/litigants 
waiting all day long for their (only) case to be called; and (ii ) a judge who is too 
concerned about the number of cases scheduled and with fini shing each case rather 
than fa irly adjudicating the merits of each trial. 

The scheduling of 118 cases for trial all at once is not an issue being 
appealed, of course. That said, this issue permeates the entire transcript, and 
Marcone would be remiss not to so note. 
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motion was filed later that same day. 

4. Marcone is living in the property, maintaining it, and will continue to 

maintain it as a condition of a stay pend ing appeal. Given the strength of this 

appeal and the chances of success, Marcone submits that no other conditions 

should be necessary. That said, Marcone wi ll adhere to other condi tions if thi s 

Court deems so appropriate. 

5. The foreclosure sale is scheduled for July 16, 2013 (hence the titling 

of this motion as an "emergency"). Marcone's arguments on appeal are strong, so 

thi s Court should prevent that sale from taking place and grant a stay pending 

appeal. See Fla.R.App. Pro. 9.3 10. 

I. DEUTSCHE LACKED THE REQUISITE STANDING TO 
FORECLOSE. 

6. A foreclosure pla intiff's obligation to prove its standing to foreclose at 

the time it filed its lawsuit has been explained by many Florida appe llate courts in 

recent years, includ ing thi s one. Perhaps the leading case is McLean v. J.P. 

Morgan Chase Bank, N.A., where the Fourth District explained: 

To summarize, the plaintiff must prove that it had standing to 
forec lose when the complaint was fil ed. See Counuy Place Cmtv. 
Ass'n v. J.P. Morgan Morto.. Acquisition Corp., 51 So. 3d 11 76, 11 79 
(F la. 2d DCA 20 10) ("Because J.P. Morgan did not own or possess 
the note and mortgage when it ti led its lawsuit, it lacked standing to 
maintain the forec losure act ion. "); see also Jeff-Ray Corp. v. 
Jacobson, 566 So. 2d 885, 886 (F la. 4th DCA 1990) (hold ing that a 
foreclosure complaint failed to state a cause of action where plai nti ffs 
reli ed on assignment of mortgage that was dated four months after the 
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lawsuit was filed}. 

Even where an assignment of 11100tgage does not occur until after the 
complaint is til ed, there are several ways a plaintiff may establish its 
standing to foreclose at the inception of the suit. Where the plaintiff 
contends that its stand ing to foreclose derives from an endorsement of 
the note, the plaintiff must show that the endorsement occurred prior 
to the inception of the lawsuit. If the note or allonge reneets on its 
face that the endorsement occun·ed before the filing of the complaint, 
thi s is suffieientto establ ish standing. See. e.g., Taylor, 74 So. 3d at 
1117-18. Simi larly, if the plaintiff re li es upon an a ffida vi t of 
ownership to prove its status as a holder of the note on the date the 
lawsu it was filed. it is sufticient if the body of the affidavit indi cates 
that the plaintiff was the owner of the note and mortgage before su it 
was filed. Alternatively, if the affidavit itself is executed before the 
lawsuit is filed , the all egation that the plaintiff is the "owner and 
holder of the note" is su fficient to establish the plaintilfs standing at 
the inception of the lawsuit. 

In the present case, as is C0l11 111 0 11 in recent foreclosure cases, Chase 
did not attach a copy of the original note to its compl aint, but instead 
brought a count to re-establish a lost note. Later, however, Chase filed 
with the circuit court the original promissory note, whi ch bore a 
special endorsement in favor of Chase. Because Chase presented to 

the trial court the original promissory note, wh ich contained a special 
endorsement in its favor, it obtained standing to forec lose, at least at 
some point. Sec, e.g., Kaminik v. Counuywide Home Loans. Inc., 64 
So. 3d 195, 196 (F la. 4th DCA 20 I I) (reversing fee award but 
otherwi se affi rming summary fina l judgment of forec losure where the 
record demonstrated that the appellee "tendered the origina l 
promissory note to the trial court, which conta ined a special 
indorsemel1l in its favor"). 

Nonetheless, the record evidence is insufficient to demonstrate that 
Chase had standing to foreclose ar the time the lawsui! was filed. The 
mortgage was ass igned to Chase three days after Chase fi led the 
instant lorec losure compla int. Wh il e the original note contained an 
undated special endorsement in Chase's favor, the affidavit filed in 
support of summary judgment did 110t state when the endorsement was 
made to Chase. Furthermore, the affidavit, which was dated after the 
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lawsuit was filed , did not specifica lly state when Chase became the 
owner of the note, nor did the affidavit indicate that Chase was the 
owner of the note before suit was filed. Therefore, Chase failed to 
submit any record evidence proving that it had the right to enforce the 
note on the date the complaint was fil ed. See U.S. Bank Nat' I Ass'n v. 
Kimball , 190 VI. 2 10, 27 A.3d 1087 (Vt. 20 11 ) (bank that filed a 
forec losure complaint against a homeowner did not show that, at the 
time it fil ed the complaint, the bank possessed the original promissory 
note either made payable to bearer with a blank endorsement or made 
payable to order with an endorsement spec ifi call y to the bank; 
a lthough the bank ultimately submitted the promissory note with an 
undated spec ific endorsement to the bank, the bank provided no 
information as to when such endorsement was made). 

We therefore reverse the summary judgment and corresponding final 
judgment of foreclosure. On remand , in order fo r Chase to be entitled 
to summary judgment. it must show, without gen uine issue of material 
fact, that it was the holder of the note on the date the compl aint was 
filed (i.e., that the note was endorsed to Chase on or before the date 
the lawsuit was fil ed). By contrast, if the ev idence shows that the note 
was endorsed to Chase after the lawsuit was filed , then Chase had no 
standing at the time the complaint was filed, in which case the tr ial 
court should di smi ss the instant lawsuit and Chase must fi le a new 
complaint. See Jeff-Ray Corp., 566 So. 2d at 886. An evidentiary 
heari ng may al so be required if there is disputed evidence on an issue, 
such as to the date the note was endorsed to Chase . 

79 So. 3d 170, 172-173 (Fla. 4th DCA 20 12). Of course, thi s Court has repeatedly 

followed thi s principle of law. See Cutler v. U.S . Bank, N.A., 109 So. 3d 224 (Fla. 

2d DCA 2012); Gonza lez v. Deutsche Bank Nat' l Trust Co., 95 So. 3d 25 1,253-54 

(Fla. 2d DCA 2012) ("Deutsche Bank failed to established its standing by showing 

it possessed the note when it filed the lawsuit."); Feltus, 80 So. 3d 375, 377 n.2 

(Fla. 2d DCA 20 12) ("U.S. Bank would have needed to prove the endorsement in 

blank was effectuated before the lawsuit was filed."); Country Place, 51 So. 3d at 
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1179 ("Because J.P. Morgan did not own or possess the note and mortgage when it 

ti led its lawsuit, it lacked standing to maintain the forec losure act ion."). 

7. In the case at bar, Deutsche did absolutely nothing to satisty this 

element of proof at tria l. In fact, the lower court erred by allowing Deutsche to 

submit the limited evidence it actually did introduce on the issue of standing, yet 

even that evidence was insuffic ient under McLean and its progeny. 

8. In its Complaint, Deutsche sought to re-establish a lost Note. That 

very pleading refl ected how Deutsche lacked possession of the Note when it fi led 

th is lawsuit: 

[Deutsche] is not in possess ion of the subj ect Promissory Note and 
[Deutsche] cannot reasonably obtain possession of said Note because 
it is lost, stolen, or destroyed. 

Appendix, 2, 'lI 28. Moreover, the Note attached to the Complaint was payable to 

EPI X Funding Group, Inc. ("EPI X"), yet contained no endorsements by said 

entity.' Appendix, 2. 

9. Marcone denied Deutsche was the holder of the Note in both his 

original Answer and his Amended Answer. Both such pleadings also included a 

standing defense. Appendix, 3, 4. 

2 The Note attached to the Complaint contained an endorsement by Indymac, FSB, 
but where EPI X was the lender, and there was no endorsement on the Note by 
EPI X or to Indymac, the endorsement by Indymac was plai nly insufficient to 
convey standing to Deutsche. That is undoubtedly why Deutsche did not rely on 
that endorsement at tria l. 
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