
 
 

IN THE FOURTH DISTRICT COURT OF APPEAL 

IN AND FOR THE STATE OF FLORIDA 

 

LESLIE K. HARRIS, 

  

 Appellant,       Case No. 4D13-1620   

L.T. No. 502010CA007346 

v. 

              

DEUTSCHE BANK NATIONAL TRUST CO.,  

 

Appellee. 

____________________________________/ 

 

MOTION FOR REHEARING AND REHEARING EN BANC 

Appellant, LESLIE K. HARRIS, by and through her undersigned counsel and 

pursuant to Fla.R.App.P. 9.330 and 9.331, moves this Court for rehearing and 

rehearing en banc of its per curiam affirmed decision of February 19, 2015, and 

would show: 

The undersigned rarely pursues rehearing,1 particularly after a PCA. That said, 

absent a contrary ruling on rehearing, the fact pattern herein will bother the 

undersigned for years to come.  Frankly (but respectfully), it is one where the 

undersigned cannot see how an affirmance is justified under any recitation of the 

facts.  As such, this Court should, respectfully, reconsider.   

                         

1 The last time the undersigned did so was as an amicus after this Court’s decision 

in Holt v. Calchas, LLC, ___ So. 3d ___ (Fla. 4th DCA 2015), which this Court 

granted, issuing a revised opinion that agreed with the undersigned’s analysis. 
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Harris brought this appeal of the lower court’s Final Judgment of Foreclosure 

after a non-jury trial.  Her primary argument was that Appellee, Deutsche Bank 

National Trust Company (“Deutsche”) lacked standing at the inception of the case.  

In her Initial Brief, Harris showed Deutsche could not have been the holder when it 

filed suit, as it argued below, because the original promissory Note was sitting in a 

court file in a totally different lawsuit, filed by a totally different plaintiff, when the 

underlying suit was filed.  See Initial Brief.  That bears repeating:   

When Deutsche filed suit, the original Note was sitting in a different 

court file, initiated by a different plaintiff.   

 

Tellingly, Deutsche did not even try to quibble with Harris’ position in this 

regard.  To wit, in its Answer Brief, Deutsche did not even argue it was the “holder,” 

avoiding (and implicitly conceding) that entire concept.  Instead, Deutsche relied 

exclusively on an Assignment of Mortgage, arguing said assignment conveyed 

standing.   

Deutsche’s argument was plainly wrong.  The assignment upon which 

Deutsche relied only conveyed the Mortgage, not the Note, R.73, so it was 

ineffectual to convey standing as a matter of law.  See Bristol v. Wells Fargo Bank, 

N.A., 39 Fla. L. Weekly D. 704 (Fla. 4th DCA 2014) (citing Vance v. Fields, 172 

So. 2d 613, 614 (Fla. 1st DCA 1965) ("[a]n assignment of the mortgage without an 

assignment of the debt creates no right in the assignee.").  Additionally, the February 
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22, 2010 assignment from MERS to Deutsche was plainly ineffectual to give 

Deutsche standing, as MERS had already assigned the Note and Mortgage to 

Indymac (not the plaintiff below) via a separate assignment two years earlier, R.73, 

323, and Deutsche showed no assignment from Indymac to it. 

A foreclosing plaintiff’s obligation to have standing at the time it filed suit is 

well-established under Florida law.  See McLean v. J.P. Morgan Chase Bank, N.A., 

79 So. 3d 170 (Fla. 4th DCA 2012).  Some Florida appellate judges (including, 

perhaps, this panel) may not like that principle of law, but it is clearly the law.  See 

e.g. Focht v. Wells Fargo Bank, N.A., 124 So. 3d 308 (Fla. 2d DCA 2013) (J. 

Altenbernd, concurring, explaining why the Second District certified the question 

as one of great public importance).   

Here, with all due respect, Deutsche could not have had standing upon filing 

suit when the original Note was sitting in a different court file, initiated by a different 

plaintiff.  Tellingly, even Deutsche does not think it was the holder upon filing suit, 

as its appellate counsel did not even argue such.  See Answer Brief.   

Likewise, with all due respect, Deutsche could not have had standing based 

on an Assignment of Mortgage when that assignment only transferred the Mortgage, 

not the Note.  This Court’s precedent is clear in that regard.  See Bristol.  There is 

no case law to the contrary.  Moreover, even if this Court somehow found a way 
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around Bristol, the Assignment of Mortgage upon which Deutsche relied was plainly 

ineffectual when the assignor under that assignment had already assigned the Note 

and Mortgage to a different entity two years earlier.  Again, precedent is clear in that 

regard.  See Reply Brief.     

Where Deutsche was not the holder upon filing suit, and had no valid 

assignment of mortgage, it plainly lacked standing at the inception of the case.  As 

such, this Court should reconsider its ruling in this appeal.  If it does, and it attempts 

to write a written opinion explaining its PCA, the undersigned respectfully submits 

that this Court will realize that the drafting of such an opinion is not possible.  There 

is simply no recitation of the facts that can support Deutsche’s alleged standing at 

inception or, hence, justify affirming the Final Judgment at bar.   

Whether it proceeds via the existing panel or en banc, this Court write a 

written decision reversing the Final Judgment of Foreclosure.  Alternatively, this 

Court should write a written decision explaining its ruling. 

WHEREFORE Appellant, Harris, respectfully requests relief in accordance 

with the foregoing. 

GOOD FAITH CERTIFICATIONS 

 I express a belief, based upon a reasoned and studied professional judgment, 

that a written opinion will provide a legitimate basis for supreme court review 
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because it would expressly and directly conflict with other DCA decisions, including 

McLean and Bristol, supra.   

 I express a belief, based on a reasoned and studied professional judgment, that 

the panel decision is contrary to the following decisions of this Court and that a 

consideration by the full court is necessary to maintain uniformity of decisions in 

this Court:  McLean and Bristol, supra.   

_____________________________  

Mark P. Stopa, Esquire 

      FBN:  550507 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished via electronic mail to Adam Shamir, Esq., Blank Rome, LLP, 1200 N. 

Federal Highway, Suite 312, Boca Raton, 33432, BocaEservice@BlankRome.com, 

MHiraldo@BlankRome.com,MSiwiec@BlankRome.com, and  

AShamir@BlankRome.com on this 23rd day of February, 2015. 

 

_____________________________  

Mark P. Stopa, Esquire 

      FBN:  550507 

      STOPA LAW FIRM 

      2202 N. Westshore Blvd. 

      Suite 200 

      Tampa, FL 33607 

      (727) 851-9551 

      foreclosurepleadings@stopalawfirm.com 

      ATTORNEY FOR APPELLANT 
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